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search for records in the first place, it should be ordered to do so now, and PORTER should be 

permitted the opportunity to conduct discovery on that issue, as the law allows and requires. 

I. UNDISPUTED FACTS 

A. The FOIA Requests At Issue 

ISP has refused to produce the following records: 

All emails received and sent by any employee of ISP related to the investigation 
of Jack D. McCullough from the dates October 1, 2008 through April 29, 2016; 

All expense reports submitted by any employee of the Illinois State Police related 
to the investigation of Jack D. McCullough from the dates October 1, 2008 
through April 29, 2016;  

All out of state travel logs by any employee of the Illinois State Police related to 
the investigation of Jack D. McCullough from the dates October 1, 2008 through 
April 29, 2016; and 

All investigation reports and notes taken by Officer Brion Hanley, Larry Kot and 
any Illinois State Police employee related to Mary Chapman, a.k.a. Kathy 
Chapman from the dates August 1, 2010 through October 31, 2010 in association 
with the investigation of Jack D. McCullough. 

B. The Records At Issue 

ISP has submitted an index of each record that has been withheld and the alleged bases 

for doing so.  See ISP Index.  The most recently dated document withheld is from October 11, 

2012; another is dated September 17, 2012; and the rest are dated prior to the early September 

2012 trial against Jack McCullough.  See id.  All of the records are at least three-and-a-half years 

older than the “anonymous letter” that forms the basis of ISP’s exemption claim. 

The oldest of the records is from June 2009.  It is clear that the Ridulph investigation 

went cold years ago, but was reopened in 2008 specifically to investigate Jack McCullough.  Ex. 

A at 781-784.  There is no evidence of any investigation of any other leads, including whatever 

lead is contained in the “anonymous letter,” during the relevant time period for the FOIA 

requests at issue. 
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C. The McCullough Trial 

The McCullough trial transcripts are more than 750 pages.  Ex. A.  Substantial details 

about the murder and crime scene were publicly disclosed at that trial.  

During opening arguments, the State laid out the specific details of the scene where 

Maria was last seen and where her body was later found.  This includes: 

• The exact date, time, and location of where Maria was last seen. 

• The weather that day.   

• That Maria was accompanied by another girl, Kathy Sigman.   

• The fact that a man approached Maria, the name he used to introduce himself, and what 

he talked about with Maria and her companion.   

• The fact that the companion left Maria and her stated reasons why.   

• The details of the search at the scene. 

• The date and exact location where the body was found. 

• What Maria was wearing when she was found. 

• The location and nature of Maria’s fatal injuries. 

Id. at 482-488.   

The State proceeded to call over a dozen witnesses and introduce a number of exhibits.  

This includes: 

• Evidence detailing the scene where Maria was last seen, including introduction of a map 
and testimony comparing the present day location with the date Maria went missing.  Id. 
at 504-506, 521, 528-530, 613-615, 637-640. 

• Photographs of Maria at the time.  Id. at 528-529. 

• The activities Maria and her companion were involved in just before Maria went missing.  
Id. at 613-614. 
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• A detailed physical description of the man who approached Maria shortly before she 
went missing, the conversation he had with Maria and her companion, the fact that the 
man gave Maria a piggyback ride, and the precise direction of the piggyback ride.  Id. at 
614-618. 

• The fact that Maria’s companion had never seen the man before.  Id.at 616. 

• The exact location where Maria’s body was found and a description of the scene.  Id. at 
723, 730-732. 

• What Maria was wearing when she was found.  Id. at 724. 

• A photograph of Maria when she was found.  Id. at 725-727. 

• The autopsy report.  Id. at 727-728. 

• The results of a second autopsy and skeletal analysis performed after the investigation 
was re-opened and the body was exhumed, including photographs.  Id. at 849-919. 

• The exact number, location, angle, and nature of the stab wounds.  Id. at 883-891, 909-
910. 

The State summarized this evidence again in response to the defense’s motion for a 

directed verdict and in closing arguments.  Id. at 1098-1101, 1142-1152.  McCullough was 

convicted based on that evidence.  Id. at 1198. 

D. McCullough’s Innocence 

On April 22, 2016, the charges against McCullough were dismissed.  Ex. B.  According 

to the state’s attorney, in a filing supporting McCullough’s motion to dismiss the charges 

against him, there was “clear and convincing evidence showing [McCullough] to have been 

convicted of an offense which he did not commit.”  Ex. C at ¶ 1.  More specifically, FBI reports 

that were excluded from trial conclusively established that at the time Maria went missing, 

McCullough was located many miles away in Rockford and could not have committed the crime.  

Id. at ¶¶ 4-11.  According to the state’s attorney himself, “the Illinois State Police investigators 

assigned to this case were in possession of all the [reports] as of July 3, 2010” and “Illinois State 

Police investigators knew, or should have known, that [McCullough] could not have been 
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involved in Maria Ridulph’s murder at the time they prepared [the] photo array”—which itself 

was described as “tainted”—that was used to identify McCullough more than 50 years later as 

the person last seen with Maria.   Id. at ¶¶ 12, 21, 22.  Further, “all of the prosecutors were, or 

should have been, aware of all the materials contained in discovery, and knew, or should have 

known, that [McCullough] could not have been involved in the abduction and murder of Maria 

Ridulph.”  Id. at ¶ 24. 

Attached to the state’s attorney’s non-opposition to McCullough’s motion to dismiss was 

a detailed summary of all of the evidence that had been gathered in connection with the 

investigation.  Id., Attached Report, at 4-8.  That report details an inaccurate timeline developed 

by ISP and prosecutors with full knowledge of the actual facts.  Id. at 8.  It details improper 

conduct by ISP in connection with investigations into a pay phone supporting McCullough’s 

alibi.  Id. at 9-10.  “The State police have never provided an explanation, persuasive or 

otherwise, for discounting the credibility of all the other people interviewed by the FBI and ISP 

in 1957 and 1958,” and with regard to a key report, “regrettably the State Police completely 

misread [a key] statement.”  Id. at 11, 13.  The warrant to search McCullough’s home was also 

based on affidavits from ISP containing “materially incorrect and misleading statements” and a 

statement that was “simply not true.”  Id. at 15, 18.  ISP officer Brion Hanley, who is one of the 

specific subjects of the FOIA requests in this case, provided testimony to the grand jury that he 

knew or should have known to be inaccurate.  Id. at 19-27. 

E. The FBI Disclosures 

In addition, the FBI’s file on the case is also publicly available.  Ex. D, available at 

http://www.cnn.com/interactive/2013/08/us/oldest-cold-case/evidence.html.  That file discloses a 

plethora of additional investigative details, including: 

• A description of the coat Maria was wearing when she was last seen.  Id. at 1. 
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• The initial search for Maria.  Id. at 2-5, 6-8. 

• The identity of an acquaintance of Maria’s older sister who came by the house around the 
time Maria disappeared, and the fact that “inquiry has been conducted regarding him.”  
Id. at 9. 

• Further details of the conversation between Maria and her companion and the man last 
seen with Maria.  Id. at 11-12, 24. 

• Further details about the man’s appearance and clothing.  Id. at 13-14. 

• The FBI’s search and investigation immediately after Maria went missing.  Id. at 14-15, 
27. 

• That Maria’s doll was found in a neighbor’s driveway that night.  Id. at 25, 27. 

• The identity of a witness who saw the girls with the man.  Id. at 26-27. 

• Footprints found in the snow where Maria was last seen and surrounding areas, including 
the shoe size of the adult footprints and the direction of the footprints.  Id. at 27, 28. 

• Tire tracks leaving the location where the footprints had led.  Id. at 28. 

• “That it was known a man was with Maria at a much earlier time than was indicated by 
previous reports.”  Id. 

• “That the man went west and across the back lots and got into an auto on Fairplace and 
did not walk south on Centercross towards DeKalb Ave. and then get [sic] into an auto.” 
Id. 

• “Cutting through the lots this way indicates possibility he is familiar with the area and 
could be local.” Id. at 29. 

• “We took the same route the offender obviously used and it is not obstructed in any 
manner.  Diagrams of this block that were previously made indicated fences that do not 
exist.”  Id. 

F. The Release Of Prosecution Files 

In addition to the FBI files, the state’s attorney’s non-opposition to McCullough’s motion 

to dismiss, and the 750 pages of trial transcripts, the state’s attorney has released the thousands 

of pages of documents from the state’s attorney’s file on the case in response to FOIA requests 

from CNN and, later, from PORTER.  Due to the volume of pages, PORTER is providing the 
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Court with a CD of the complete records in PDF form and is attaching in paper form the relevant 

records from the full file, but will provide complete paper copies if requested.  Some of the 

additional details found in these records are: 

• A complete description of the clothes that Maria was wearing when she was last seen, her 
height, her weight, and her hair and eye color.  Ex. E at SAO-1.  

• That Maria’s body had been concealed “behind dead log in timber 320 feet north of 
Illinois highway #20.  Panties, slacks and shoes are missing.”  Id. 

• The diameter of the tree where Maria had been playing before she went missing.  Id. at 
SAO-2. 

• The exact route the man last seen with Maria took to approach the girls.  Id. 

• Additional details about the piggyback ride Maria received.  Id. at SAO-4. 

• The estimated time Maria was gone while retrieving the doll from her home before she 
was last seen with the man.  Id. 

• Additional details about the doll that Maria had with her at the time she went missing.  Id. 

• Additional details about the man’s conversation with Maria’s companion while Maria 
was gone retrieving her doll.  Id. 

• That the man had touched Maria’s companion on her lower thigh or upper knee.  Id. 

• That the man’s “real center of attention” was Maria’s companion, not Maria.  Id. at SAO-
6. 

• Additional details about the man’s appearance.  Id. at SAO-9. 

• The man’s first words to the girls, verbatim.  Id. 

• The route the abductor likely took with Maria.  Id. at SAO-11. 

• The results of an interview with a man who lived near Sycamore at the time and “has a 
history of being sexually involved with young girls” and was familiar with the area where 
Maria’s body was found.  Id. at SAO-13. 

• The color of Maria’s doll’s dress.  Id. at SAO-15. 

• A description of a car that was in the area at the time.  Id. 

• A list of all the suspects who were investigated in the case.  Id. at SAO-26-29. 
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The state’s attorney’s file also includes a detailed summary of information that had been 

published in media accounts at the time.  Id. at SAO 16-24. 

II. LEGAL STANDARDS 

A. The Day Case Is Controlling 

Contrary to ISP’s efforts to avoid Day and its strong warning against “rubber stamp 

judicature,” the case sets forth broadly applicable standards, supported by prior Illinois Supreme 

Court decisions, applicable to all exemption claims, including the investigatory exemptions at 

issue in this case.  More specifically, the court in Day held, relying on prior case law, that any 

exemption claim must be supported by “a detailed justification . . . addressing the requested 

documents specifically and in a manner allowing for adequate adversary testing.”  Day v. City of 

Chicago, 388 Ill. App. 3d 70, 74 (2009); see also Illinois Education Ass'n. v. Illinois State Board 

of Education, 204 Ill. 2d 456, 463 (2003).  It further reiterated that courts may not accept 

affidavits that “are conclusory, merely recite statutory standards, or are too vague or sweeping.”  

Day, 388 Ill. App. 3d at 74; Illinois Education Ass’n, 204 Ill. 2d at 469.  It rejected the police 

department’s exemption claim because “the three affiants also fail to explain how disclosure of 

any of the documents at issue would specifically obstruct the remaining investigation[.]”  Day, 

388 Ill. App. 3d at 76 (emphasis added).  These are the principles that apply here. 

B. The Investigatory Privilege Is Irrelevant In A FOIA Case 

Ignoring binding case law on point, ISP relies instead on Castro v. Brown’s Chicken & 

Pasta, Inc.  In that case, however, the court did not address any FOIA exemptions at all, but 

instead addressed a discovery privilege in litigation.  314 Ill. App. 3d 542 (2000).  It does not 

appear that Brown’s Chicken has ever been cited in any reported Illinois FOIA case or used to 

interpret any FOIA exemptions.  Indeed, it predates Day by several years, yet neither the 
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decision itself nor the investigatory litigation privilege were even mentioned in Day.  Thus, the 

case is meaningless here. 

Moreover, the investigatory privilege is unhelpful on the merits in a FOIA case anyway.   

Unlike interpreting FOIA, in which courts are required to construe exemptions narrowly and may 

not deviate from their plain text, e.g. Fagel v. Department of Transportation, 2013 IL App (1st) 

121841, ¶ 35, the litigation investigatory privilege is a judicially created discovery matter in 

which a trial court has “broad discretion” that is reviewed under a deferential standard.  Brown’s 

Chicken, 314 Ill. App. 3d at 554, 555.  Nor does the privilege apply the clear and convincing 

evidence standard applicable to FOIA cases.  5 ILCS 140/1.2.  Further still, the court in Brown’s 

Chicken construed the investigatory privilege to apply in a blanket manner such that 

“investigatory files in ongoing criminal investigations should not be disclosed,” period.  314 Ill. 

App. 3d at 555.  Under the actual language of the cited FOIA exemptions, however, there must 

be a further showing that release of the files would interfere with the investigation (not merely 

that it is ongoing).  5 ILCS 140/7(1)(d)(i), (vii).  Had the General Assembly intended to make all 

records in all unsolved crimes exempt, it could have done so, yet it did not.  Instead, it 

specifically and expressly imposed additional limitations on the withholding of police 

investigatory records, even if an investigation is ongoing. 

III. ARGUMENT 

A. ISP Has Not Established A Thorough Search For Responsive Records 

As noted in PORTER’s opening brief, a public body must establish, beyond material 

doubt, that it conducted a thorough search for records, and it must explain its record-keeping 

systems and why it searched in the places that it did.  Morley v. CIA, 508 F.3d 1108, 1114 (D.C. 

Cir. 2007) (To meet its burden a public body “must show beyond material doubt that it has 

conducted a search reasonably calculated to uncover all relevant documents.”); El Badrawi v. 
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Dept. of Homeland Security, 583 F. Supp. 2d 285, 298 (D. Conn. 2008) (A public body must 

identify the “search terms and the type of search performed” and “identify the searched files and 

describe at least generally the structure of the agency's file system which renders any further 

search unlikely to disclose additional relevant information.”).  ISP has failed to satisfy any of 

these requirements. 

To begin, ISP has completely failed to explain what, if anything, it did to search for 

expense reports and investigative reports.  See ISP Cross-Mot. Ex. E.  Rather, it appears that ISP 

only searched for emails responsive to the request.  Id. at ¶ 3.  This is plainly inadequate. 

With regard to emails, ISP explains that it elected to have its employees (at least one of 

which has been accused by the state’s attorney of misconduct in the investigation) manually 

review their emails and produce whatever emails they thought were responsive.  Id.  ISP fails to 

explain what criteria were used by these self-interested people to determine responsiveness or 

what folders were searched (including deleted items).  This too is inadequate.  

In addition, the only employees who searched their emails were Kot and Hanley.  ISP 

Cross-Mot. Ex. E at 4.  ISP’s own index indicates that a “Damasky” was also involved in the 

investigation, but there does not appear to have been any search of his or her email account.  ISP 

Index at 39-40. Nor does it appear that ISP searched the emails of the agent on whose affidavit it 

now relies to try to establish the asserted exemption.  Compare ISP Cross-Mot. Ex. D (Agent 

Ogarek) with ISP Cross-Mot. Ex. E at ¶ 3(searches performed of only Kot and Hanley). 

Further, ISP claims that this manual search was preferable over a search performed by IT 

staff (who, unlike the officers involved, have much less incentive to hide anything).  ISP Cross-

Mot. Ex. E at ¶ 7.  ISP offers no satisfactory explanation for this decision.  And to the contrary, 

having an independent person make the evaluation is clearly preferable to a self-interested one, 
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especially when the people involved in that manual search have been accused of misconduct and 

incompetence by a state’s attorney in connection with the same subject matter.  

Further, ISP implausibly claims that its email system is not searchable.  Id. at ¶ 7.  Yet 

ISP fails to disclose any information that would allow PORTER to test this implausible assertion, 

such as identifying the exact email software used by ISP. 

Finally, a review of the materials released by the state’s attorney plainly shows that there 

are responsive records that were not provided.  For example, ISP Agent Hanley drafted a report 

dated November 5, 2009, which references an email on that date from Agent Kot to Kathy 

Caulfield about yearbook photos of McCullough.  Ex. E at SAO-1022.  That email is not 

identified on ISP’s log—only an email from Kot to Hanley on that date.  Hanley also drafted a 

report documenting an interview with Michelle Weinman that occurred in Seattle, Washington, 

in June 2011, yet there is no expense report from that time period reflected in the index.  Id. at 

SAO-3747-3748.  This further indicates that the search was inadequate.   

B. ISP Has Failed To Prove It Is Actually Investigating The Nearly Year-Old 
“Anonymous Letter” 

This case was filed four months after the “anonymous letter” was received by ISP, and it 

has now been ten months and counting.  Yet the affidavit of Agent Ogarek indicates that he is 

just now “start[ing] to review the case file.”  ISP MSJ Ex. B at ¶ 21.  There is not even an 

indication of when Ogarek first “started” to do this or whether he had done anything to as of the 

date the FOIA request was made.  Given that this murder is 60 years old and that the perpetrator 

is necessarily of advanced age, one would expect a diligent and immediate effort to conduct this 

alleged investigation while the possible perpetrator is still alive.  The implausibility of this 

extremely lengthy delay tends to indicate that ISP is not truly investigating anything, but instead 
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is using this “anonymous letter” as cover to shield investigations by the public into ISP’s own 

misconduct in the McCullough case. 

C. ISP Has Failed To Prove That Records Dated Years Before The 
“Anonymous Letter” Will Interfere With Its Alleged Investigation, 
Especially After A Public Trial Was Already Held And Thousands Of Pages 
Of Records Are Already Public 

Even if the Court accepts that there is an actual ongoing investigation into this 

“anonymous letter,” ISP would still need to prove that release of each individual record on its 

index would “interfere with pending or actually and reasonably contemplated law enforcement 

proceedings” or “obstruct an ongoing criminal investigation.”  5 ILCS 140/7(1)(d)(i), (vii).  As 

explained in Day, affidavits in support of exemption claims must “address[] the requested 

documents specifically” and “explain how disclosure of any of the documents at issue would 

specifically obstruct” the investigation.  388 Ill. App. 3d at 74. 

ISP has provided nothing of the sort.  Like the boilerplate affidavits in Day, ISP fails to 

address any of the specific documents, instead contending generically that release of the records 

would “interfere with ISP’s ability to verify and discount the current lead as well as future 

leads.”  ISP Resp. Ex. B at ¶¶ 25-27; see Day, 388 Ill. App. 3d at 80 (“These affidavits are one-

size-fits-all, generic and conclusory. We do not see how the trial court could determine the merit 

of the City's motion to dismiss without examining the documents sought by the plaintiff.”).  

There is no purported explanation whatsoever for how or why this is the case.  As the court 

pointedly noted in Day, in words that apply equally here, “[t]he City is asking us, as it did the 

trial court, to take the affiants' word for it. For us to do so would be an abdication of our 

responsibility.”  Day, 388 Ill. App. 3d at 80. 

In addition, these boilerplate claims are clearly wrong on their merits, although there is 

no obligation on PORTER to disprove ISP’s generic and boilerplate assertions anyway.  As 
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discussed in great detail above, any conceivable facts that could hypothetically be used to verify 

or discount any leads have already been presented at trial or released by the state’s attorney.  

This includes substantial details about the scene where Maria was last seen, what she was 

wearing, the doll she had with her, the physical description of the man last seen with her, the 

details of his conversation with Maria and her companion, exactly where Maria was found, what 

she was wearing when she was found, precisely how she was stabbed, and many others.  It is 

simply implausible that there is anything in the records being withheld here that could still be 

used to verify or discount any leads or otherwise have any impact on this alleged investigation, 

much less that each word in each document must be kept secret.  As a result, ISP has failed to 

meet its burden of establishing the exemptions by clear and convincing evidence, on a document-

by-document basis, using detailed, specific, and factually based affidavits, as the law requires. 

D. It Is Far More Plausible That ISP Is Attempting To Divert Criticism Of Its 
Botched Investigation And Wrongful Conviction Than The Reasons ISP Now 
Claims 

 As the state’s attorney himself has acknowledged, MuCullogh’s conviction was the 

result of a combination of ineptitude and misconduct, especially by ISP.  The Appellate Court 

has specifically recognized the tendency by public officials to shield themselves from scrutiny 

and made clear that transparency is particularly important when it comes to law enforcement 

conduct: 

We are not surprised that governmental entities, including the United States 
Attorney generally prefer not to reveal their activities to the public. If this were 
not a truism, no FOIA would be needed. Our legislature enacted the FOIA in 
recognition that (1) blanket government secrecy does not serve the public interest 
and (2) transparency should be the norm, except in rare, specified circumstances. 
The legislature has concluded that the sunshine of public scrutiny is the best 
antidote to public corruption, and Illinois courts are duty-bound to enforce that 
policy. 
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Better Gov’t Ass’n v. Blagojevich, 386 Ill. App. 3d 808, 818 (2008) (requiring disclosure of 

federal grand jury subpoenas). 

E. In The Alternative, The Court Should Conduct An In Camera Inspection 

While the lack of supporting evidence and sheer implausibility alone are fatal to ISP’s 

exemption claims, in the alternative, this Court should conduct an in camera inspection of the 

records.  5 ILCS 140/11(f); Day, 388 Ill. App. 3d at 80.  Because the affidavits do nothing to 

establish ISP’s exemptions, the Court should evaluate whether the documents on their face 

establish, by clear and convincing evidence, that there is an active investigation and that release 

of each word in each individual record would interfere with the allegedly pending investigation.  

5 ILCS 140/7(1) (allowing exempt material to be redacted and the remainder produced); 

Heinrich v. White, 2012 IL App (2d) 110564, ¶ 19 (“The trial court believed that nothing useful 

would be left after the exempt information was redacted. This conclusion is, on its face, logical. 

However, the Act makes it clear that, unless it would be unduly burdensome [under Section 3(g)] 

for the Secretary to produce the documents, Heinrich is entitled to obtain them in redacted form 

if he still wants them. The trial court therefore erred in foreclosing this possibility entirely.”).  

This will necessarily require the Court to review in detail the substantial public information 

about the case to determine whether ISP’s claims about verifying and discounting leads (the only 

basis ISP has put forth to justify its exemption claims) hold any water in light of the information 

that is already known.   

F. Fair Trial Exemption 

ISP’s index also mentions the exemption applicable to information that would deprive 

someone of a fair trial.  See ISP Index.  The sole affidavit offered by ISP to support its 

exemption claims says not a single word about any fair trial issues and certain does not prove, by 
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clear and convincing evidence, that the exemption applies.  ISP Cross-Mot. Ex. D.  This wholly 

unsupported exemption claim must be rejected. 

G. Privacy Exemptions 

PORTER does not object to the redaction of personal addresses, personal phone numbers, 

personal email addresses (except for any personal email addresses used by any public officials to 

discuss public business), birthdates, and social security numbers under Section 7(1)(b).  

PORTER disagrees that ISP has proven that Section 7(1)(c) applies, and notes that ISP ignores 

that the exemption requires the privacy interest to outweigh the public interest in disclosure, but 

that point is academic and need not be addressed.  Contrary to ISP’s claim that it can withhold 

entire records on this basis, however, the law is crystal clear, as discussed above, that this kind of 

material can be redacted but does not justify withholding any records in their entirety. 

IV. CONCLUSION 

For these reasons, ISP should be ordered to produce the withheld records. 
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